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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are as follows: 


1. Whether the judgment for alimony entered in Civil Action 


#19842 is valid where the judgment was obtained without personal serv- 
ice of process on the Defendant (Appellant) and where service is at- 
tempted under Rule 4 of the F.R.C.P. when the Plaintiff (Appellee) knew 
that the Defendant (Appellant) was not a resident of the District of Co- 
lumbia but was a legal resident of the State of Washington. 


2. Whether a court of equity should act to enforce a judgment for 
alimony which was obtained without notice of proper personal service 
on the Defendant (Appellant) and when the judgment was obtained on a 
complaint wherein the Plaintiff (Appellee) concealed from the Court that 
she knew that the Defendant (Appellant) was a non-resident of the Dis- 
trict of Columbia and that she and the Defendant (Appellant) cohabited 
as man and wife within two (2) years of the filing of the complaint and 
then waited over fourteen (14) years without legal excuse to proceed to 
seek enforcement of the judgment but did proceed in 1948 in a prior 
case, Civil Action #12598, and where the child involved has never lived 
in the District of Columbia and is now in the State of Colorado, and did 
not advise the Defendant (Appellant) of her whereabouts or the where- 
abouts of the child since prior to 1943 until 1958, and that she was 
represented by counsel continuously from 1941. | 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States Dis- 
trict Court for the District of Columbia entered March 2, 1959, (J.A. 21) 
granting Appellee's (Plaintiff's) motion for judgment for arrears in 
alimony. The jurisdiction of the District Court is conferred by Sec. 
16-416 and Sec. 16-413 of the District of Columbia Code, 1940. Notice 
of appeal was filed on April 1, 1959, (J.A. 22). This Court has juris- 


diction under the provisions of Sec. 17-101, District of Columbia Code, 
1940. 
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(J.A. 4) that she and the Defendant (Appellant) had lived as man and wife 
in June and July, 1941. Approximately two (2) years had elapsed be- 
tween the fi filing of the first suit for limited divorce on August 21p 1941 
and the filing of the suit for absolute divorce on May 26, 1943. 


At the time of the filing of the suit for absolute divorce the Plain- 
tiff (Appellee) knew that the Defendant (Appellant) was not a resident of 
the District of Columbia and she did not place any address on the com- 
plaint or summons filed therein and on the same date that the suit was 
filed the summons was returned by the Marshall marked "Not To Be 
Found."" (J.A. 13) This by direction of the Plaintiff (Appellee), so that 
she could proceed by the way of substituted service. 


However, the Plaintiff (Appellee) did not aware to serve notice 
of the suit on the Defendant (Appellant) by way of substituted service, 
but approximately four (4) months later, upon September 8, 1943, 
attempted to effect service, under Rule 4, F.R.P.C. at this time, i.e., 
September 8, 1943, the Defendant (Appellant) was not a resident of the 
District of Columbia, nor was his usual place of abode in the District of 
Columbia. But he was a legal resident of the State of Washington, which 
was known to the Plaintiff (Appellee) personally (See Verified Memoran- 
dum of Defendant [ Appellant] of January 9, 1959 (J.A. 20)). The Plain- 
tiff (Appellee) does not controvert the statement in this verified memo- 


randum. 


Further in this connection, the Plaintiff (Appellee) in her own 
affidavit of January 20, 1958, filed January 30, 1958 (J.A. 18) states 
' * * was totally unable to locate Defendant (Appellant) who apparently 


was absent and unheard of from the District of Columbia prior to the 


filing of the divorce and subsequent thereto." (Civil Action #19842; 
underlining supplied). 


The Defendant (Appellant) has paid to the Plaintiff (Appellee) Six 
Hundred and Forty Dollars ($640.00) under order for maintenance 


entered in Civil Action #12598, but has made no payments under the 
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STATEMENT OF THE CASE 


This is a domestic relations case in which the Plaintiff (Appellee) 
is attempting for the first time to collect installments of alimony which 
have accrued under a judgment of the United States District Court for 
the District of Columbia, Civil Action #19842, entered on December 14, 
1943, even though she waited more than fourteen (14) years without legal 
excuse and despite the fact that she knew that there was no valid service 
of process to obtain a personal judgment for alimony and that she and 
the Defendant (Appellant) were cohabiting as man and wife less than two 
(2) years prior to the filing of the suit for absolute divorce, Civil Action 
#19842, all of which appears on the record in this case, Civil Action 
#19842, J.A. 11 and Civil Action #12598, J.A. 4. 


The history of the case is as follows: The Plaintiff (Appellee). 
first filed a suit in the United States District Court for the District of 
Columbia for limited divorce and alimony, Civil Action #12598, on 


August 21, 1941, in which personal service of process on the Defendant 


(Appellant) was obtained in the District of Columbia. In this suit, Civil 
Action #12598, a consent order was entered awarding the Plaintiff (Ap- 
pellee) Ten Dollars ($10.00) a week alimony pendente lite. Thereafter, 
it was pointed out to counsel for the Plaintiff (Appellee) that it appeared 
in her complaint that she and the Defendant (Appellant) had lived to- 
gether as husband and wife about one month prior to the filing of the 
suit. Thereupon, that part of the suit seeking a limited divorce was dis- 
missed and the case was continued for maintenance only. A consent 
order was entered on March 19, 1943, awarding t! the Plaintiff (Appellee) 


$10. 00 a week permanent maintenance. 


Thereafter, on May 26, 1943, Plaintiff (Appellee) filed a new suit 
for absolute divorce in the District Court for the District of Columbia, 
Civil Action #19842, J.A. 11) and alleged therein that she and the De- 
fendant (Appellant) had been separated continuously from May 11, 1941, 
despite the sworn statements in the prior suit, Civil Action #12598 


uo 
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(J.A. 4) that she and the Defendant (Appellant) had lived as man and wife 
in June and July, 1941. Approximately two (2) years had elapsed be- 


—— 
tween the filing of the first suit for limited divorce on August 21, 1941 
and the filing of the suit for absolute divorce on May 26, 1943, 


At the time of the filing of the suit for absolute divorce the Plain- 
tiff (Appellee) knew that the Defendant (Appellant) was not a resident of 
the District of Columbia and she did not place any address on the com- 
plaint or summons filed therein and on the same date that the suit was 
filed the summons was returned by the Marshall marked "Not To Be 
Found." (J.A. 13) This by direction of the Plaintiff (Appellee), so that 
she could proceed by the way of substituted service. 


However, the Plaintiff (Appellee) did not proceed to serve notice 
of the suit on the Defendant (Appellant) by way of substituted service, 
but approximately four (4) months later, upon September 8, 1943, 
attempted to effect service, under Rule 4, F.R.P.C. at this time, i.e., 
September 8, 1943, the Defendant (Appellant) was not a resident of the 
District of Columbia, nor was his usual place of abode in the District of 
Columbia. But he was a legal resident of the State of Washington, which 
was known to the Plaintiff (Appellee) personally (See Verified Memoran- 
dum of Defendant [ Appellant] of January 9, 1959 (J.A. 20)). The Plain- 
tiff (Appellee) does not controvert the statement in this verified memo- 


randum. 


Further in this connection, the Plaintiff (Appellee) in her own 
affidavit of January 20, 1958, filed January 30, 1958 (J.A. 18) states 
'™* * * was totally unable to locate Defendant (Appellant) who apparently 


was absent and unheard of from the District of Columbia prior to the 


filing of the divorce and subsequent thereto." (Civil Action #19842; 
underlining supplied). 


The Defendant (Appellant) has paid to the Plaintiff (Appellee) Six 
Hundred and Forty Dollars ($640.00) under order for maintenance 


entered in Civil Action #12598, but has made no payments under the 
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order in Civil Action #19842 and reference to the payment of Two Hun- 
dred Dollars ($200.00) in the Plaintiff's (Appellee's) motion and affi- 
davit of January 20, 1958 is conceded to be in error by the Plaintiff's 
counsel and refers to Civil Action #12598 and not Civil Action #19842. 
The Defendant (Appellant) had no knowledge of the whereabouts of the 
Plaintiff (Appellee) or of their child since prior to the filing of Civil 
Action #19842 on May 26, 1943. 


Of course the Defendant (Appellant), who had no notice of the filing 
of Civil Action #19842, did not appear or answer that suit. On October 
13, 1943, counsel was appointed by the Court and on November 23, 1943, 
this counsel} filed an affidavit in lieu of answer and on the same day the 
suit was calendared and tried. And on December 14, 1943 a judgment 
was entered for an absolute divorce and awarding Plaintiff (Appellee) 
$10.00 a week alimony. As above stated, no payments were made under 
this order and on January 30, 1958 the Plaintiff (Appellee) filed a 
motion to adjudge the Defendant (Appellant) in contempt or, in the alter- 
native, for a money judgment. 


On March 2, 1959 (J.A. 21), an order was entered denying the 
motion for contempt and granting the alternative motion for a money 
judgment. No appeal has been taken by the Plaintiff (Appellee) from 
the order denying the motion for contempt and this appeal is filed from 
the order granting a money judgment. 


The Plaintiff (Appellee) has not advised the Defendant (Appellant) 
of her whereabouts or of the whereabouts of the child since prior to the 
filing of the suit for absolute divorce on May 26, 1943, Civil Action 


#19842. The child, who is now over twenty (20) years of age, has never 
lived in the District of Columbia. He was born in the State of New York 
and lived there and elsewhere outside of the District of Columbia ever 
since and is now in the State of Colorado. 


The Plaintiff (Appellee) obtained this divorce without notice to the 
Defendant (Appellant) and she knew that he was not in the District of 
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Columbia. The Defendant (Appellant) has filed an affidavit in Civil Ac- 
tion #12598 (J.A. 4) and in Civil Action #19842 (J.A. 20) to the effect 
that he was not a resident of the District of Columbia and these affi- 
davits are in no way controverted by the Plaintiff (Appellee). The Plain- 
tiff (Appellee) alleged in her suit for absolute divorce, Civil Action 
#19842, that she was separated from the Defendant (Appellant) con- 
tinuously from May 11, 1941 and concealed from the Court the fact that, 
as stated in Civil Action #12598, she had lived as husband and wife with 
the Defendant (Appellant) in June and July, 1941. The Plaintiff (Appel- 
lee) has had counsel continuously throughout this litigation and elected 
to take action successfully to enforce the order in Civil Action #12598. 
The Plaintiff (Appellee) took no action whatsoever in Civil Action #19842 


until January 30, 1958. 


STATEMENT OF POINTS 
The trial Court erred in the following respects: 


1. The judgment of the District Court of March 2, 1959 for ac- 
crued alimony which is herein appealed from is invalid. This judgment 
is based on a prior judgment of the District Court of December 14, 1943. 
The District Court on December 14, 1943 was without jurisdiction to 
enter personal judgment for alimony because there was no proper serv- 


ice upon which to predicate a judgment in personam against the defen- 
« | 


dant who is the appellant herein. 


2. The trial Court erred in granting the alternative motion for a 
money judgment when it clearly appeared from the record that the 
original judgment was obtained without any personal service of process 
on the Defendant; that the action for Absolute Divorce (Civil Action 
#19842) was filed less than two years from the date of final separation; 
and that the Plaintiff had waited over 14 years to proceed to enforce 
the judgment without any legal excuse for such delay. | 
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SUMMARY OF ARGUMENT 


1. The Appellant contends that the judgment of December 14, 1943 
in Civil Action #19842 for alimony is not valid. The judgment for ali- 
mony is a judgment in personam and the Court must have jurisdiction 
of the person of the Defendant in order to render a valid order therefor. 


In this case, Civil Action #19842, the Court did not have jurisdic- 
tion of the person of the Defendant for the reason that no personal serv- 
ice was had in the District of Columbia and the service under Rule 4, 
F.R.C.P., in the District of Columbia was not made at the usual place of 
abode of the Defendant because the Defendant at that time, i.e., Septem- 
ber 8, 1943, was a resident of the State of Washington and not a resident 
of the District of Columbia. 


2. Even if the Court should find that the judgment for alimony in 
Civil Action #19842 was valid, then a court of equity should not at this 
time act to enforce it in order to effect the collection of accrued install- 
ments of such alimony for the following reasons: 


1. The Plaintiff concealed from the Court the fact that 
she and the Defendant had cohabited as man and wife within 
two (2) years prior to the time that the suit for absolute 
divorce, Civil Action #19842, was filed. 


2. The Plaintiff proceeded to attempt service under 
Rule 4 of the F.R.C.P. in the District of Columbia when she 
knew that the Defendant no longer lived in the District of 
Columbia and was residing in the State of Washington. 


3. The Plaintiff did not inform the Defendant of her 
whereabouts or of the whereabouts of the child from prior 
to 1943 until 1958. 


4. The Plaintiff did not advise the Defendant of her 
claim for alimony in Civil Action #19842, but in 1948 filed 
a motion designed to enforce the judgment for maintenance 
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that had been obtained, in Civil Action #12598 (J.A. 10). | 


5. The child has never lived in the District of Colum- 
bia and is at the present time residing in the State of 
Colorado. 


6. The Plaintiff has been represented by counsel 
continuously since 1941. 


7. The Plaintiff does not deny or controvert in any | 
way the statements of the Defendant to the effect that he 
was a non-resident of the District of Columbia at the time 
service was attempted under Rule 4, F.R.C.P., and that he 
did not know the whereabouts of the Plaintiff or of the 
child, as will appear from the record. 


ARGUMENT 
I 


The judgment for alimony is not valid. It appears fromthe record 
that the Plaintiff (Appellee) first filed an action for limited divorce and 
alimony on August 21, 1941. In this action the Defendant (Appellant) 
pointed out to counsel for the Plaintiff (Appellee) that the parties thereto 
had lived together as man and wife less than a month prior to the filing 
of the action. The Plaintiff (Appellee) then dismissed that part of the 
action seeking a limited divorce and the matter was continued for main- 
tenance only, and the Plaintiff (Appellee) was awarded permanent main- 
tenance in the amount of Ten Dollars ($10.00) a week. Thereafter, on 
May 26, 1943, the Plaintiff filed a new action for absolute divorce, Civil 
Action #19842 (J.A. 11), and alleged final separation on May 11, 1941, 
whereas in Civil Action #12598 she stated that the final separation 
occurred in July of 1941 (J.A. 4). The Plaintiff (Appellee) at the time 
that she filed Civil Action #19842 knew that the Defendant (Appellant) 
was a resident of the State of Washington (Affidavit of Defendant (Appel- 
lant), J.A. 20). | 
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That this is so clearly appears from the affidavit of the Plaintiff 
(Appellee)(J.A. 18) and the fact that no address was placed on the com- 
plaint or summons in Civil Action #19842 (J.A. 11) and on the same day 
that the action was filed, i.e., May 26, 1943, the summons was marked 
"Not To Be Found" (J.A. 13) by the United States Marshal. This was 
obviously done at the direction of the Plaintiff (Appellee) because the 
Defendant (Appellant), being a non-resident, could then be proceeded 
against by way of substituted service. However, some four (4) months 
later, service was made under Rule 4 of the F.R.C.P. and the Plaintiff 
(Appellee) obviously testified that the usual place of abode of the Defen- 
dant (Appellant) was in the District of Columbia when, as a matter of 
fact, she knew that the Defendant (Appellant) was a resident of the State 
of Washington. (See affidavit of appellant, J.A. 20). 


It appears, therefore, from the record that the Court did not have 
that jurisdiction of the person of the Defendant (Appellant) that is neces- 
sary to render a valid judgment in personam for alimony. Williams v. 


Capital Transit Co., 94 App. D.C. 221, 215 F.2d 487. 


Il 


Should the Court, however, find that the award of alimony is valid, 
it is respectfully urged that a court of equity should not act to enforce the 
collection of installments of alimony that accrued under that judgment 
under the factsin this case, where the Plaintiff (Appellee) has waited over 
fourteen (14) years to attempt to collect accrued installments of alimony, 
and the Plaintiff has no legal excuse for this delay. She has been repre- 
sented by counsel continuously since 1941 and her present counsel in her 
behalf on May 3, 1948 (J.A. 10) filed a motion in Civil Action #12598 in an 
effort to collect maintenance under a judgment entered in that action. Why 
did the Plaintiff (Appellee) elect in 1948 to proceed in Civil Action #12598 
instead of Civil Action #19842, if it was not because she knew that she 
had deceived the Court in Civil Action #19842, both in regard to the date 
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on which the Plaintiff (Appellee) and Defendant (Appellant) therein had 
finally ceased to live together as man and wife and as to the non- 
residence of the Defendant (Appellant). A court of equity should not act 
to enforce a judgment in favor of a Plaintiff where the Plaintiff has 
failed to act for more than 14 years and where that Plaintiff has deceived 
the District Court and the Plaintiff has not shown a valid reason for the 
delay of more than 14 years. She was represented by counsel -- in fact, 
the same counsel who represents her now -- also, has represented her 
since 1948, when he became associated with Counsel John J. O'Brien, 
who had represented her since 1943. Since 1941, she was represented 
by Norma Britton and Raymond Neudecker. | 


The Defendant (Appellant) is mindful of the decision of this Court 
in Kephart v. Kephart, 89 Appeals D.C. 373, 193 Fed, 2d 677. However, 
the facts in the present case are entirely different from the facts in 
the Kephart case. | 


In the present case, the record clearly shows that the Plaintiff 
(Appellee) (1) obtained the judgment in #19842 by misleading the Court 
as to the date of final cessation of marital cohabitation, and (2) as to 


the non-residence of the Defendant (Appellant); (3) did not inform the 
Defendant (Appellant) of her whereabouts or of the whereabouts of the 
child; and (4) was continuously represented by counsel, so that a court 

of equity should not act to enforce any rights that this Plaintiff (Appellee) 
may have. : 


The Defendant (Appellant) is not asking that the Court remit or 
diminish any installments of alimony that may have accrued to the 
Plaintiff (Appellee). The Defendant (Appellant) is asking the Court not 
to aid the Plaintiff (Appellee) in the enforcement of or collection of any 
accrued installments of alimony in view of the record in this case. 


The bar of the statute of limitations or a proceeding in bankruptcy 
does not affect any indebtedness or claim but operates to prevent an en- 
forcement thereof, so here, too, the deceit and laches of the Plaintiff 
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(Appellee) should operate as a bar to the enforcement of any rights that 
the Plaintiff (Appellee) may have, rather than an extinguishment thereof. 


CONCLUSION 


It is therefore respectfully submitted that the trial Court erred in 
not finding that the judgment herein for alimony is invalid or in not 
finding that a Court of Equity should not act to aid the Plaintiff (Appel- 
lee) in the collection of any accrued alimony that she may claim and 
leave the parties hereto where the Court found them and that the judg- 
ment of the District Court should be reversed. 


Respectfully submitted, 


WILLIAM J. HOWDER 


503 Longfellow Street, N. W. 
Washington 11, D. C. 


Attorney for Appellant 


Relezant Docket Entries, C.A. No. 19842 
CIVIL ACTION FILE NO, 12,598 
Summons for Norma Hardy Britton 
Retum . 2. » «© « 
Motion to Dismiss i mA Nn 
Affidavit of William F. Brandt . 


Amended Complaint for Divorce, A Mensa Et Thoro, 
And/or Suit for Maintenance . . . « 


Order for Maintenance of Wife and Infant 53 
Judgment for Separate Permanent Maintenance . 


Motion for Adjudication of Defendant in Contempt 


CIVIL ACTION FILE NO, 19, 842 


Complaint for Absolute Divorce 
Summons for Raymond Neudecker 
Return . 2. «© 2 «© « 
Summons for ‘Raymond Neudecker, dated 9/8/43 
Retum . .« © © © © «© -» 
Affidavit of Counsel in Lieu of Answer... 
Judgment for Absolute Divorce ak SS 


Motion to Adjudicate Defendant in Contempt or in 
the Alternative, for Money Judgment oe 


Affidavit of Plaintiff in Support of Motion to 
Adjudicate Defendant in Contempt of Judgment 
Dated December 14, 1943 a oe gs 


Return of Service s+ 5. 5 a. 4 


Praecipe, Filed Dec. 12,1958 . - + - + 


Memorandum in Opposition to Motion to Adjudicate 
Defendant in Contempt or in the Alternative, 
for Money Judgment . . . «© « >; 


Order, Filed March 2, 1959 ot eS pce: 
Notice of Appeal os ese Smosh inate ate): mneinbae 
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JOINT APPENDIX 


DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


RUTH S. BRANDT, Minor, by 
her next friend, BERTHA E. FARLEY 


507 Longfellow Street, N.W. 
Plaintiff, Civil Action No. 19842 


v. [For Absolute Divorce - 


WILLIAM F. BRANDT Desertion] 
Defendant. 


RELEVANT DOCKET ENTRIES 


Complaint. 
Summons & copy issued. 


Summons & copy (1) served. 


Affidavit by counsel in lieu of answer. 
Case heard and completed. Goldsborough, J. 


Judgment for absolute divorce for pltf.; custody of minor 
child awarded pltf.; deft. ordered to pay pltf. $10.00 ‘per 
week maintenance; “deft. ordered to pay pltf.'s attys. $125.00 
and atty. McLeish $25.00. 


Motion of Pltf. to adjudicate deft. in contempt. Affidavit 


N.F. 6-19-58. M.C. 11-24-58. filed. 
Served 11-24-58 app. John G. Saul. 


Order appointing Albert Senes special process server. 
Pine, J. 


App. of Wm. J. Howder as atty. for deft. 


Memorandum of deft. in opposition to motion to adjudge in 
contempt. 


Order denying motion to adjudicate deft. in portent and 
ordering judgment in amount of $6,780.00 for pltff. vs. deft. 
McGuire, J. 


Notice of appeal by deft. from order of 3-2-59. 


Issued 
[ August 21, 1941] 


Civil Action File No. 12598 


[ For divorce, a mensa et thoro 
and/or for maintenance] 


RUTH S. BRANDT, 
Plaintiff, 
Vv. 


WILLIAM F. BRANDT, 
503 Longfellow St., N.W. 


SUMMONS 12598 


To the above named Defendant: 
You are hereby summoned and required to serve upon 
NORMA HARDY BRITTON 
plaintiff's attorney, whose address is 


1010 Vermont Avenue 
Washington, D. C. 


an answer to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive of the day of 
service. If you fail to do so, judgment by default will be taken against 
you for the relief demanded in the complaint. 


CHARLES E. STEWART. 
Clerk of the Court 


By /s/ H.E. Park, Jr. 
Date: August 21, 1941 Ass't. Clerk. 


NOTE:--This summons is issued pursuant to Rule 4 of the Federal 
Rules of Civil Procedure. 


RETURN ON SERVICE OF WRIT 


I hereby certify and return, that on the 21st day of August, 1941 
I received the within summons and complaint and served a copy of said 
summons and of the complaint by delivering a copy of said summons and 
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complaint to the within named defendant William F. Brandt, 508 Ones 
fellow St., N.W. PERSONALLY 9/4/41. 


JOHN B. COLPOYS | 
United States Marshal. 


t | 
MARSHAL'S FEES By /s/ W. B. Robinson, Jr. 
pS Deputy United States Marshal. 


Service $ 1.00 


[ Filed Nov. 28, 1941] 


MOTION TO DISMISS 


The defendant in the above entitled cause, appearing specially 


through his attorney and for the purpose of this motion only, moves the 
Court as follows: | 

1. To dismiss the action because the complaint fails to state a 
claim against defendant upon which relief can be granted. ! 

2. To dismiss the action or in lieu thereof to quash the return of 
service of summons on the grounds that the defendant has not been 
properly served with process in this action all of which more clearly 
appears in the affidavits attached hereto and made part hereof, 

3. To dismiss the action on the ground that the complaint shows 
on its face that the plaintiff is a minor and is therefore without capacity 
to sue without the appointment of a guardian or next friend. | 

4, To dismiss the action on the ground that the plaintiff is not a 
resident of the District of Columbia and that the infant child referred to 
in the complaint has at no time resided in the District of Columbia and 
the defendant herein is not a resident of the District of Columbia. 

/s/ William J. Howder 


Attorney for defendant 
619 Southern Building 


[ Filed Nov. 28, 1941] 
AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 


William F. Brandt, being first duly sworn does upon oath depose 
and say that he is the defendant in the above-entitled case wherein 
Ruth S. Brandt is plaintiff; that at the time of the filing of this suit your 
affiant was not a resident of the District of Columbia but resided:at ‘Riggs 
Mill Road, Hyattsville, Prince George's County, Maryland since to wit, 
August 10, 1941 and that he has not resided in the District of Columbia 
since this suit was filed and that he now lives at Beacon Inn, Fort 
Belvoir, Virginia; that the plaintiff herein is a minor, being to wit, 19 
years of age and is not a resident of the District of Columbia and is now 
residing and has been for some time in the State of New York; that the 
infant child of the parties hereto, Kent Conrad Brandt was born in the 
State of New York and has never been in the District of Colurnbia but 
was taken by this defendant's mother-in-law without his consent and has 
been kept by her in the State of New York ever since his son was born. 


/s/ William F. Brandt 
[ JURAT dated November 27, 1941] 


[ Filed Dec. 4, 1941] 


Ruth S. Brandt, minor, by her next ) 
friend, her Aunt, Bertha E. Farley, ) 
507 Longfellow Street, N. W. ) 
Plaintiff, ) 
Vv. ) Civil Action No. 12598 

William F. Brandt ) 
503 Longfellow Street, N.W. 
Defendant. ) 


AMENDED COMPLAINT FOR DIVORCE, A MENSA ET THORO, 
_AND/OR SUIT FOR MAINTENANCE. 
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1. The jurisdiction of the Court attaches by virtue of Title 14, 
Chapter 3, Secs. 61-63 of Supplement III, District of Columbia Code 
(1937). | 

2. The plaintiff Ruth S. Brandt, minor, and the defendant, William 
F. Brandt, are both citizens of the United States and have been residents 
of the District of Columbia for more than two years immediately prior 
to the filing of this suit. , 

3. As the plaintiff is a minor, she is appearing through her next 
friend, her Aunt, Bertha E. Farley, who is also a citizen of the United 
States and a resident of the District of Columbia for more = two years, 
immediately prior hereto. : 

4. That the plaintiff and defendant left their homes in the District 
of Columbia and went to Rockville, Maryland, on November 18, 1938, 
and were married by the Rev. J. W. Rosenberg, a minister of the Gospel, 
duly authorized and competent to perform said marriage ceremony. 

5. That immediately after said marriage, the parties hereto 
returned to the District of Columbia and went to the home of the Defen- 
dant's mother, where they lived as man and wife, and were supported by 
defendant's mother; they occupied a small bed-room and both ae ona 
single bed. 

6. On, to wit, December 30, 1938, the plaintiff was with child and 
as the defendant was not working and could make no provisions for the 
arrival of his baby, the plaintiff was forced to go to 747 West Dominick 
Street, Rome, New York, to her mother's home, who paid all of the 
hospital, doctors and other expenses and took the young baby into her 
home, and has had the custody of said baby, and has paid all expenses 
incident to its maintenance and care since said baby, named Kent Conrad 
Brandt, was born on July 5, 1939. : 

7. The defendant never wrote for the plaintiff, his wife, to return, 
nor did he send her any money, but the said plaintiff heard that the 
defendant was at work, so she returned to the District of Columbia in 
the month of February, 1940, and went to the defendant's mother's home. 
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At this time the plaintiff and defendant were allowed to occupy a regular 
sized room, but it was filled with his mother's sewing machine, cedar 
chest, his sister-in-laws baby crib, and many other things, and was very 
crowded and objectionable. 

8. On, to wit, May 11, 1941, the plaintiff was forced to leave the 
home of defendant's mother, because the defendant would not work and 
support her, nor provide a home for her, but would stay out late at 


nights, until after mid-night practically every night and come home 


intoxicated and for no reason, quarrel, call plaintiff vile names and on 
several occasions would strike plaintiff, so plaintiff felt that she could 
stand his cruel treatment, abuse, non-support and failure to provide a 
home no longer, so on the said date, May 11, 1941, the defendant's 
mother said she wished they would get out of her home, so plaintiff left 
and did not return. 

9. On, to wit, June 15, 1941, the plaintiff went to the beach with 
defendant, hoping she could get defendant to stop drinking and be kind to 
her and they could be reunited, and the defendant told plaintiff that he 
would bring her back to town early Sunday morning, so she could teach 
her class in Sunday School, but the next morning (Sunday) the defendant 
was drinking and would not bring the plaintiff to town; plaintiff went into 
a place to phone her Aunt and tell her why she could not return to town, 
and defendant pulled her away from the phone and pushed her to his car 
and pushed her into the automobile and struck plaintiff hard blows 
several times and hurt her head and neck, and then got out of the car and 
said he was getting a gun out of the back of the car and was going to 
shoot the plaintiff; plaintiff returned to town with many bruises and was 
nervous and ill for several days. 

10. Again, on to wit, July 16, 1941, the defendant made believe he 
wished to talk things over, in order to be reunited, so plaintiff went with 
him to a cabin between the District of Columbia and Baltimore, in Mary- 
land, and spent the night and did everything she could to effect a recon- 
ciliation, but the defendant was most insulting to this plaintiff and would 
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make no suggestion that she remain with him, and plaintiff now feels that 


she can never hope for defendant to make a home for her and support her, 
and she believes he would inflict bodily harm upon her if she insisted 
upon living with him again. 

11. The defendant told the plaintiff that he was working for the 
Tekton Construction Company and making fourteen ($14. 00) dollars a day, 
put he refuses to give the plaintiff any money and has not given her a cent 
since the early part of 1941; he has never given her more than an occas- 
sional $5.00, and he has never contributed a cent towards the support of 
their baby, although at times he was working and able to do so. | 

12. The plaintiff has no money except what her relatives give her; 
she has been attending business school here, but had to do laundry work 
and help with the house-work for her grandmother in order to earn 
money for her expenses; in August 1941 the plaintiff went on a visit to 
her mother at Rome, New York and is attending business school while 
there, but expects to return soon and get a position in the oe of 
Columbia. 

WHEREFORE, PREMISES CONSIDERED, PLAINTIFF PRAYS: 

1. That process be served upon the defendant, William Frederick 
Brandt, requiring him to appear and answer the exigencies of this peti- 
tion. 

2. That upon a final hearing of the case, the plaintiff pelecantea a 
divorce, a mensa et thoro, from the defendant. | 

3. That if the Court will not grant the prayer for a divorce, a 
mensa et thoro, that this be taken as a suit for maintenance, aa the 
defendant be required to pay the plaintiff a reasonable sum per ‘month 
for the support and maintenance of herself and minor child. 

4, That the plaintiff be granted from the defendant altmony for 
herself and child, pendente lite and permanently. | 

5. That the plaintiff be granted sole custody and control of the 
infant, Kent Conrad Brandt, temporarily and permanently. 

6. That the defendant be required to pay to Norma Hardy Britton, 
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attorney, a reasonable attorney's fee for the services rendered the 
plaintiff in this cause. 

7. And for such other and further relief as the nature of the case 
may require and to this Honorable Court may seem just and proper. 


/s/ Bertha E. Farley 
Ruth S. Brandt, minor, by her next 
friend and aunt, Bertha E. Farley, 
Plaintiff. 
/s/ Norma Hardy Britton 
Attorney for Plaintiff 
1010 Vermont Avenue 


[ VERIFICATION and JURAT dated December 3, 1941.] 


/s/ Norma Hardy Britton 
Attorney for Plaintiff 
x x * 


I hereby acknowledge service of a copy of this 
complaint made upon me this third day of 
December, 1941, as attorney for defendant. 


William J. Howder 
Southern Building 
Attorney for defendant. 


[ Filed January 16, 1942] 
ORDER FOR MAINTENANCE OF WIFE AND INFANT 


Upon consideration of the amended petition and motion for Alimony 
pendente lite for maintenance of wife and child, filed herein by the plain- 
tiff on the Fourth day of December, 1941, and the defendant's motion to 
dismiss said motion filed herein, hearing in open court and argument of 
counsel, it is by the Court, this January 16, 1941, 

ADJUDGED, ORDERED AND DECREED: 
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1. That the defendant, William F. Brandt, shall pay to the plaintiff, 
Ruth S. Brandt, for the support of herself and minor child of the parties 
hereto, Kent Conrad Brandt, the sum of Ten ($10.00) Dollars per week; 
the first payment of Ten ($10.00) Dollars to be due and payable ‘on 
Saturday, the seventeenth day of January, 1942, and a like sum of Ten 
($10.00) Dollars to be due and payable on each Saturday thereafter until 
the further order of this Court. 

2. That the plaintiff is hereby granted permission to amend her 
petition on condition that if she does file an amended petition, it shall 
again be referred to the Domestic Relations Commissioner. 

By the Court: 

/s/ David A. Pine 
JUSTICE 
I hereby consent: 


/s/ William J. Howder 
Attorney for defendant, Southern Bldg. 


12,548 


JUDGMENT FOR SEPARATE PERMANENT MAINTENANCE 


[ Filed March 19, 1943] 


This matter having come on to be heard on the pleadings filed 
herein, both plaintiff and defendant being represented in Court by their 
respective attorneys, and it appearing to the Court that counsel for the 
parties hereto have agreed in writing to the entry of the following judg- 
ment, it is, by the Court, this 19 day of March, 1943, | 

ADJUDGED: 

1. That the prayer of the plaintiff in the complaint herein for a 
judgment for permanent separate maintenance against defendant, William 
F. Brandt, be and the same is hereby granted, and said defendant is 
directed to pay unto the plaintiff, Ruth S. Brandt, as permanent separate 
maintenance for the support of plaintiff and the minor child of said 
parties, Kent Conrad Brandt, the sum of $10.00 per week, said amount 
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being due and payable on each and every Saturday following the entry of 
this order until otherwise ordered by the Court herein. So much of the 
complaint as seeks a limited divorce is dismissed without prejudice. 

2. That the permanent custody and control of the aforesaid minor 
child of the parties hereto be, and the same is hereby awarded to the 
plaintiff, with the right to defendant to visit and see said child at reason- 
able times. 

3. That the defendant forthwith pay unto the plaintiff the arrears 
which have accrued to this date under the order pendente lite entered in 
this cause on January 15th, 1941. 

4. That the defendant, William F. Brandt, pay unto Raymond Neu- 
decker, attorney for the plaintiff, the sum of $25.00 on account of serv- 
ices rendered to the plaintiff herein, and that he further pay the taxable 
costs of this proceeding. 


/s/ F. Dickinson Letts 
JUSTICE 


[ Filed May 3, 1948] 


MOTION FOR ADJUDICATION OF DEFENDANT IN CONTEMPT 


Plaintiff moves the Court (1) to adjudge defendant in contempt for 
nonpayment of support and maintenance and (2) for money judgment for 
amount of arrears. 

Defendant has been in arrears in the amount of $50 plus costs 
prior to January 6, 1943. 

Defendant in addition has been allowed to accumulate the sum of 
$2,650.00 since January 6, 1943 at the rate of $10 each and every Satur- 
day in advance as per order of this Court dated January 16, 1942. 

The rules of this Court require that if you oppose the granting of 
this motion, you, or your counsel, shall within five days from date of 
service or receipt of copy of the above motion, or such further time as 
the Court may grant, file in reply with the Clerk of this Court, a state- 
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ment of the points and authorities upon which you rely, and serve copy 
thereof upon counsel herein. | 


/s/ John G. Saul 
Attorney for Plaintiff 
* * * 
POINTS AND AUTHORITIES 
1. The pleadings and record herein 


> 2, .Cases cited (a) | O'Brien v. O'Brian, 7N.W. 640 
- (b) Junghan v. Junghan, 72 App. D.C. 129 
(c) Holden v. Holden, 11 Wisc, 854 


[Certificate of Mailing] 


[ Filed May 26, 1943] 


RUTH S. BRANDT, MINOR, BY HER NEXT 
FRIEND, BERTHA E. FARLEY, 
507 Longfellow Street, N. W. 

Plaintiff, 


Civil Action, 
No. 19842 | 


Vv. 
WILLIAM F. BRANDT, 
Defendant. 


"COMPLAINT FOR ABSOLUTE DIVORCE 
(Desertion) 


The complaint of Ruth S. Brandt respectfully shows to the Court 


as follows: 

1. That she is a minor of the age of, to-wit, 20 years, and an 
actual bona-fide resident of the District of Columbia, having been such 
resident for more than two years prior to the institution of this suit, 
which is filed herein in her own right, and that since the separation of 
the parties hereto plaintiff has resided at 1516 Varnum Street, N.W. and 
507 Longfellow Street, N.W. Washington, D.C.; that this suit is brought 
through her next friend, Bertha E. Farley. : 

2. That the defendant, William F. Brandt, is likewise an adult 
citizen of the United States, and a resident of the District of Columbia, 
and is sued herein in his own right. | 

3. That heretofore, to-wit, November 18, 1938 cael and 
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defendant, William F. Brandt, were lawfully married in Rockville, 
Maryland, and of said union one child was born, Kent Conrad Brandt, on, 
to-wit, July 5th, 1939, which child is in the possession of the plaintiff 
herein, who is in all respects a fit and proper person to have such 
custody. 

4. That subsequent to the marriage of the parties hereto, as 
aforesaid, they took up their abode in the District of Columbia where 
they lived and cohabited as man and wife until, to-wit, May 11th, 1941, 
when the defendant, William F. Brandt, without cause or excuse, 
deserted the plaintiff and said desertion has continued for more than 
two years and until the present time. 

5. That there are no property rights to be adjudicated in this suit. 

WHEREFORE, plaintiff prays the judgment of this Court: 

1. That she be awarded an absolute divorce from the defendant, 
William F. Brandt, on the ground of wilful desertion for more than two 
years and until the present time without cohabitation. 

2. That she be awarded the permanent custody and control of the 
minor son of the parties hereto, together with maintenance for the sup- 
port of said child, counsel fees and suit money. 

3. And for such other and further relief as the nature of the case 
may require, and to the Court may seem just and proper. 

/s/ Ruth S. Brandt 


/s/ Raymond Neudecker /s/ Bertha E. Farley 
Attorney for Plaintiff 


[ VERIFICATION and JURAT dated May 24, 1943.] 


[Issued May 26, 1943] 
SUMMONS 


To the above named Defendant: William F. Brandt. 
You are hereby summoned and required to serve upon 
Raymond Neudecker, 
plaintiff's attorney, whose address is 


Investment Building 
Washington, D.C. 


an answer to the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive of the day of 
service. If you fail to do so, judgment by default will be taken against 
you for the relief demanded in the complaint. | 


CHARLES E. STEWART 
Clerk of Court. 


By /s/ Andrew A. Horner | 
Deputy Clerk. 


Date: May 26th, 1943. [ Seal of Court] 


RETURN OF SERVICE ON WRIT 


I hereby certify and return, that on the 26th day of May, 1943, I 
received the within summons and complaint and find the defendant, 
William F. Brandt NOT TO BE FOUND May 26, 1943. | 


JOHN B. COLPOYS 
United States Marshal. 


t 
BLEED EES By /s/ W.J. Kirkland | 
Sea A Deputy United States Marshal. 


Service $1.00 


[issued September 8, 1943] 


SUMMONS 


[Serve under Rule 4, FRCP 
/s/ R. Neudecker 
Atty.] 


To the above named Defendant: William F. Brandt. 

You are hereby summoned and required to serve upon Raymond 
Neudecker, Esq., 
plaintiff's attorney, whose address is Investment Building, Washington, D.C. 
an answer to the complaint which is herewith served upon you, within 20 
days after service of this summons upon you, exclusive of the day of serv- 
ice. If you fail to do so, judgment by default will be taken against you for 
the relief demanded in the complaint. 


CHARLES E. STEWART 
Clerk of Court. 


By /s/ E. A. Mooers Jr. 
Date: September 8, 1943 Deputy Clerk. 
[Seal of Court] 


RETURN ON SERVICE OF WRIT 


I hereby certify and return, that on the 8th day of September, 1943, 
I received the within summons and complaint and served the within- 
named defendant, William F. Brandt, by leaving a copy of said summons 
and complaint at 503 Longfellow St., his usual place of abode, with Ruth 
Brandt, his mother, a person of suitable age and discretion then residing 
therein, PERSONALLY, September 9, 1943. 


JOHN B. COLPOYS 
United States Marshal. 


By /s/ P.S. Greco 
Service $1.00: Deputy United States Marshai. 


MARSHAL'S FEES 


* Oe OK 


[ Filed November 23, 1943] 
AFFIDAVIT OF COUNSEL IN LIEU OF ANSWER 


DISTRICT OF COLUMBIA, ss: 


George E. McLeish, being first duly sworn, on oath deposes and 


says that he is engaged in the practice of law in the District of Colum- 
bia and was appointed by this court to represent the defendant this 
action. | 

Affiant further avers that on November 13, 1943, he —e and 
mailed to the defendant, William F. Brandt, a letter, postage prepaid, 
care of Mrs. Ruth Brandt, his mother, at 503 Longfellow Street, N.W., 
Washington, D. C., copy of which is attached hereto and made a part 
hereof; that said defendant has failed to reply to such letter; that in 
making telephone inquiry at the aforesaid house affiant learned that de- 
fendant is not in Washington, D. C., though his whereabouts could not be 
learned, but he is represented by an attorney in this District whose 
name was not divulged, and affiant further learned that said letter was 
received at the aforesaid address and was being forwarded to defendant. 
Affiant further learned upon investigation that service was had upon 
defendant by service of the complaint upon the aforesaid Ruth Brandt and 
not on defendant personally. Affiant also inquired at the Board of Public 
Welfare, Child Division, and found no record there of Kent Conrad ; 
Brandt, infant herein, or of any other child of the parties herein. 

Affiant is without sufficient information to state whether or not 
there is sufficient or valid personal service on defendant. 

WHEREFORE, affiant being without any information as to the 
allegations contained in plaintiff's complaint, is unable to answer the 
same and demands strict proof of each and every allegation in said com- 
plaint. 


/s/ George G. McLeish 
Attorney for Defendant 


JURAT dated November 22, 1943] 
Certificate of Mailing] 


[ Filed December 14, 1943] 
JUDGMENT FOR ABSOLUTE DIVORCE (DESERTION) ETC. 


Upon consideration of the complaint herein, and personal service 
of process having been had on the defendant by leaving copy of summons 
and complaint at his usual place of abode as per return of United States 
Marshal, and this action having come on for hearing in open Court, and 
evidence adduced therein, and it appearing to the Court that (a) plaintiff 
and defendant were lawfully intermarried November 18th, 1938, at 
Rockville, Md.,'(b) that one child was born of said marriage, (c) that 
plaintiff has been a resident of the District of Columbia for more than 
two years prior to the filing of this cause, (d) that plaintiff has proven 
the allegations of the complaint alleging desertion for more than two 
years prior to the filing of this action, whereupon, it is, by the Court, 
this 14th day of December, 1943, 

ADJUDGED, ORDERED, AND DECREED, as follows: 

1. That plaintiff, RUTH S. BRANDT, be, and she hereby is, awarded 
a judgment of absolute divorce from the defendant, WILLIAM F. BRANDT, 
on the ground of desertion, and the bonds of matrimony heretofore exist- 
ing between plaintiff and defendant herein be, and the same hereby are 
dissolved; provided, however, that this judgment shall not be effective to 
dissolve the marriage herein until the expiration of the time allowed for 
the taking of an appeal, nor until the final disposition of any appeal 
taken; and provided, further, that this judgment shall not become absolute 
nor take effect until the expiration of six months from the date hereof. 

2. That custody of the minor child of the parties hereto be, and 


the same hereby is, awarded to plaintiff, with the privilege reserved to 


defendant to visit said child at all reasonable and proper times. 

3. That defendant pay to plaintiff the sum of $10.00 per week, pay- 
able on Saturday of each and every week until further order of this Court 
for support of plaintiff and,said minor child; provided, that nothing in 
this decree shall relieve defendant from payment of arrears of alimony 
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due in Civil Action Number 12,598, or for any contempt therein. 

4, That defendant pay to plaintiff's attorneys of record the sum of 
$125.00, as an attorney fee allowance. | 

5. That defendant pay to George G. McLeish, attorney appointed 
to defend, the sum of $25.00, as compensation for his services rendered 
in this action. : 

6. That defendant pay the Court costs herein as taxed by the Clerk 


of Court. 


/s/ T. Allan eaiaareneuen 
JUSTICE. 


/s/ Raymond S. Neudecker 


Attorney for Plaintiff 
* * * 


Seen: 


/s/ George G. McLeish 
Attorney for Defendant 


[ Filed January 30, 1958] 


MOTION TO ADJUDICATE DEFENDANT IN CONTEMPT 
OR IN THE ALTERNATIVE, FOR MONEY JUDGMENT 

COMES now the plaintiff Ruth Brandt by her attorneys J jon J. 
O'Brien and John G. Saul and moves this Court for an order adjudicating 
defendant in contempt for failure to pay maintenance for minor child, or 
in the alternative for a judgment in the amount claimed, and ic reasons 
therefore alleges: | 

1. That since the signing of this Order December 14, 1943, the 
defendant became obligated to pay the total sum of $7,070.00. — 

2. That since the signing of this Order December 14, 1943, the 


defendant has paid to plaintiff the sum of $200 leaving a balance due and 
unpaid in the amount of $6870.00. | 
3. Plaintiff for the past nine years has been overseas as a civilian 


employee of the U S Government, and has only recently returned to the 
States. 


18 


4, Prior thereto, plaintiff has been unable to locate the defendant 
who has, according to the plaintiff, managed to conceal himself and was 
unable to be served or notified with or about Court Processes. 

5. Defendant is likewise in default in payment of the fee for 
attorney representing plaintiff at the trial herein. 

/s/ John G. Saul 
/s/ John J. O'Brien 
Attorneys for plaintiff 


[ Filed January 30, 1958] 


AFFIDAVIT OF PLAINTIFF IN SUPPORT OF MOTION TO 
ADJUDICATE DEFENDANT IN CONTEMPT OF JUDGMENT 


DATED DECEMBER 14, 1943 


DISTRICT OF COLUMBIA, ss: 


COMES now the plaintiff Ruth S. Brandt, by her attorneys John J. 
O'Brien and John G. Saul, and moves this Court to adjudicate defendant, 
William F. Brandt, in contempt of this Court for failure to abide by judg- 
ment dated December 14, 1943 and for reasons therefore deposes and 
says as follows: that since the signing of this Order in December 1943, 
707 weeks have passed for a total of $7,070.00; however, during that 
time, defendant has paid 20 payments and is therefore in arrears for a 
period of 687 weeks or a total of $6870.00 in arrears; plaintiff for the 
past nine years has been overseas as a Civilian employee of the US 
Government, and prior thereto was totally unable to locate defendant who 
apparently was absent and unheard of from the District of Columbia 
prior to the filing of the Divorce and subsequent thereto at the time of 
your affiant leaving for overseas in July 1948. Meanwhile the minor 
child, beneficiary of this award, is now 18 years of age and attends Uni- 
versity of Colorado in Boulder, Colorado, and his schooling requires 
funds now as they have in the past. All my efforts to locate defendant 
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have been futile as he manages to conceal his address with great skill 
and care, all to the detriment of the plaintiff, your affiant herein. 

/s/ Ruth S. Brandt : 
[JURAT dated January 20, 1958] 


[ Filed Nov. 24, 1958] 
RETURN OF SERVICE 


I hereby certify and return that I served the annexed Motion and 
Supporting Affidavit on the therein named William F. Brandt by handing 
to and leaving a true and correct copy thereof upon him PERSONALLY 
in the vicinity of 2718 6th St. N.E., Washington, D.C. at 6:45 a.m. on the 
24th day of Nov. 1958. : 


/s/ Albert John Senes 
Special Process Server appointed. 


[JURAT dated November 24, 1958] 


[ Filed December 12, 1958] 


PRAECIPE 


The Clerk of said Court will please enter my appearance for 
defendant. : 


/s/ William J. Howder 
Address 503 Longfellow St., N.W. 
RA 3-7794 


Attorney for Defendant 


{ Filed January 9, 1959] 


MEMORANDUM IN OPPOSITION TO MOTION TO ADJUDICATE 
DEFENDANT IN CONTEMPT OR IN THE ALTERNATIVE, FOR 
MONEY JUDGMENT 

Comes now the defendant herein William F. Brandt by his attor- 
ney and in opposition to the motion filed herein states that the defendant 
is not in contempt of this court for the following reasons: 

1. That the order of December 14, 1943, is not valid as to the 
award of alimony. 

2. The service of summons in this action was made under Rule 4 
of the Federal Rules of Civil Procedure by leaving a copy thereof at 
503 Longfellow St., N.W. Washington, D. C., on September 8, 1943. 

3. The defendant did not reside at this address at that time. In 
1942 the defendant moved to Cedar Point, Maryland, and from there to 
the State of Washington, where he lived for more than three and a half 
years and registered and voted as a legal resident of that State. The 
defendant at no time since 1942 returned to or lived at 503 Longfellow 
St. This was known to the plaintiff at the time this action was filed as 
no address of the defendant appears on the complaint and the plaintiff 
called the defendant on the phone several times at his home in the State 
of Washington. 

4. The affidavit in support of this motion states that the defendant 
was absent from the District of Columbia prior to the filing of the 
divorce. 

5. The defendant paid a total of $640.00 to the plaintiff in civil 
action 12598. The plaintiff did not allow the defendant to see or visit the 
child of the parties hereto. The child has never resided in the District 
of Columbia, having been born in the State of New York and kept there 
by the plaintiff until the plaintiff took the child with her to Germany. 
During this time the defendant had no knowledge of the whereabouts of 
the child. 

6. The plaintiff, although obtaining the decree December 14, 1943, 
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has made no prior attempt or request for payment from the defendant, or 
made any prior attempt to enforce that order. | 

7. The plaintiff herself has not complied with that order which 
provided for the right of visitation by the father, but assumed full con- 
trol and responsibility for the child and did not notify the father of the 
child's whereabouts. I 


/s/ William J. Howder 
Attorney for Defendant 


Received copy. 


John G. Saul 
Attorney for Plaintiff 


District of Columbia, ss: 


William F. Brandt, being first duly sworn on oath deposes and says 


that he has read the aforegoing Memorandun in Opposition to Motion, 
subscribed by attorneys for defendant and plaintiff, and knows the contents 
thereof, and that the allegations and matters set forth therein are true. 
/s/ William F. Brandt | 
ilfiam F. Brandt — 
Subscribed and Sworn to before me this 8th day of January, 1959. 


/s/ J. George Gatley | 
[SEAL] Notary Public, D.C. 


[ Filed March 2, 1959] 
ORDER 


Upon consideration of plaintiff's motion and affidavit in support 
thereof filed herein on January 30, 1958, to adjudicate defendant William 
F. Brandt in contempt of this Court for failure to obey an Order of this 
Court dated November 23, 1943 and the same having been argued with 
both counsel present in open Court on February 26, 1959, it is, 2 the 
Court, this 2nd day of March 1959, 
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ORDERED that plaintiff's motion to adjudicate defendant in con- 
tempt be and the same is hereby denied without prejudice, and be it 
further ORDERED, that judgment in the amount of $6870.00 be entered 
in favor of plaintiff, Ruth S. Brandt, and against the defendant, 
WILLIAM F. BRANDT. 


/s/ J. Matthew F. McGuire 
JUDGE 


{ Certificate of Mailing] 


{ Filed April 1, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 1st day of April, 1959, that William F. 
Brandt, defendant herein, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 2nd day of March, 1959, in favor of Ruth S. Brandt against 
said William F. Brandt. 


/s/ William J. Howder 
Attorney for defendant 


BRIEF FOR APPELLEE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,119 


WILLIAM F. BRANDT, 
Appellant, 


Vv. 


RUTH S. BRANDT, 
Appellee. 


APPEAL FROM FINAL JUDGMENT OF THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOHN G. SAUL 


412 5th Street, N. W. 
Washington 1, D. C. 


Attorney for Appellee 


United States Court of Appeals 
For the 
District of Columhia Circuit 


FILED ocT1 51959 


Syl d) Sirarl? 
CLERK 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


The questions presented are as follows: 


1. Whether the order of the trial court granting appellee's 
motion for money judgment and denying appellee's alternative motion 


to adjudicate appellant in contempt arising out of the same matter is an 


appealable order or judgment. 


2. Whether the appellant has proceeded properly on anes to 
collaterally attack a judgment of absolute divorce dated December 14, 
1943 awarding alimony for support of an infant child of the parties 
wherein the trial court denied appellee's motion to adjudicate appellant 
in contempt but awarded civil relief in the form of a judgment in the 


amount of $6, 870. 00 in favor of appellee. 


3. Whether the trial court can refuse to punish a delinquent 
father (appellant) without releasing said father from civil liability to 
pay amounts which have become due under a divorce judgment entered 


in 1943 awarding alimony for support of infant child. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


TABLE OF CASES 


Barnard v. Schneider, 100 U.S. App. D.C. 152 
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Fraser v. Doing, 76 U.S. App. D.C. 111 
Goldstein v. Kennedy, 134 Atl. 2nd 580 

Heller v. Edwards, 82 W.L.R. 664 . 

Jacobsen v. Jacobsen, 75 U.S. App. D.C. 223 . 
Keneipp v. U.S., 127 Atl. 2nd 841 

Kephart v. Kephart, 89 App. D.C. 373 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


Appellant takes this appeal from the final judgment of the United 
States District Court for the District of Columbia, entered March 2, 
1959 (J.A. 21), granting appellee's motion for judgment for alimony 
arrearages. Since it is doubtful that the judgment of the Court isa 
final judgment pursuant to Section 17-102 D.C. Code 1940, the claim 
of jurisdiction by the appellant is objected to. Pursuant to said juris- 
dictional requirements, opposition is further made that it is not in the 
interest of justice to allow such an appeal. Furthermore, the appeal 


from a judgment of this nature is merely interlocutory since the posses- 
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sion of property is neither changed nor affected thereby and since the 
judgment is the result of a default on a prior judgment awarding alimony. 


APPELLEE'S STATEMENT OF THE CASE 


The appellee, under date August 21, 1941, in Civil Action No. 
12,598, filed an action against appellant for a limited divorce and for 
maintenance of an infant child wherein the appellant's address was 
captioned 503 Longfellow Street, N.W. (J.A. 2). The Return of Ser- 
vice is upon the appellant William F. Brandt, 503 Longfellow Street, 

N. W., PERSONALLY, September 4, 1941 (J. A. 3). Appellant's Attor- 
ney William J. Howder, listing his address as 619 Southern Building, 
filed a motion to dismiss under date November 28, 1941, in which mo- 
tion he states — and which is supported by an affidavit of the appellant 
(J.A. 4) — that the defendant has not been properly served with process 
and that the plaintiff is not a resident of the District of Columbia and 

that the infant child referred to in the complaint has at no time resided 

in the District of Columbia and that the appellant is not a resident of the 
District of Columbia (J.A. 3). This motion was apparently dismissed 
because it was followed by an Amended Complaint for a limited divorce 
and for maintenance filed December 4, 1941 (J.A. 4, 5, 6, 7 and 8). 
Under date January 16, 1942, an order for maintenance of the wife and 
infant child was entered by Judge Pine with the consent of William J. How- 
der, appellant's attorney (J. A. 9) and shortly thereafter in March 19, 
1943, Judge Letts awarded the appellee a judgment for separate, per- 
manent maintenance (J.A. 9 and 10), the relief prayed for with respect 
to the limited divorce having been withdrawn. Thus it appears on the 
record that this jnitial case filed in 1941 was properly and duly processed 
and concluded and is still a matter of record and an outstanding order 
against the appellant and in favor of the appellee; that subsequent to the 
foregoing and under date May 26, 1943, the appellee filed another action 
asking for absolute divorce on the grounds of desertion against the 
appellant herein, which civil action is designated as No. 19, 842 (J.A. 11), 
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in which the appellee on oath of Bertha E. Farley, her next friend, al- 
leges that the defendant is a resident of the District of Columbia and that 
the marital abode of the appellee and the appellant is the District of Co- 
jumbia (J.A. 12); the Return of Service, dated May 26, 1943, directed to 
the appellant at the same address, 503 Longfellow Street, N. W. , shows 
that the defendant William F. Brandt is "Not to be found" as of May 26, 
1943 (J.A. 13); subsequent thereto, under date September 8, 1943, in 

this second action filed by appellee through her next friend, Bertha Farley, 
the "Not Found" resulted in the following Return of Service by the United 


States Marshal on the return of an alias summons and complaint: 


", . . served the within named defendant William F. Brandt, 
by leaving a copy of the said summons and complaint at 503 
Longfellow Street, N. W., his usual place of abode, with his 


mother, a person of suitable age and discretion then residing 

therein, PERSONALLY, September 9th, 1943." (J.A. 14). 

Under date November 23, 1943, George E. McLeish, Esa. , counsel 
appointed to defend on behalf of appellant, filed his Affidavit in Lieu of 
Answer (J.A. 15) in which he states that "although appellant is not in Wash- 
ington, D.C. per telephone conversation and inquiry, though appellant's 
whereabouts could not be learned, yet appellant is represented by an attor- 
ney in this District whose name was not divulged over the telephone (later 
ascertained to be William J. Howder, Esq., the same attorney of record 
on this appeal and prior thereto), and affiant further learned that said 
letter was received at 503 Longfellow Street, N. W. and was being for- 
warded to appellant and that the defendant (appellant) was not in fact served 
personally, and that appointed counsel is without sufficient information to 
state whether or not there is sufficient or valid personal service upon 
appellant, and demands strict proof thereof." On the basis of this record 
in this second case now on appeal, Judge Goldsborough awarded appellee 
an absolute divorce on the ground of desertion under date December 14, 
1943 (J.A. 16), and an award for maintenance in favor of appellee and 
against the appellant, having found as a matter of fact, in the Decree 
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thereof, that personal service of process had been made on the appellant 


by leaving a copy of Summons and Complaint at his usual place of abode 
as per return of the United States Marshal. These Findings are specific- 
ally set forth in this Judgment and Decree for Absolute Divorce and 
Maintenance. The appellant on appeal herein has omitted to produce a 
record of the transcript in that case upon which that Decree was made 

to dispute that Findings of Fact. Custody of the child was awarded the 
appellee and support in the amount of $10.00 per week beginning Decem- 
ber 14, 1943, which is the beginning time and ending the date of filing 
her (appellee's) Motion to Adjudicate appellant in Contempt, to wit: 
January 30, 1958, upon which the present judgment of $6, 870. 00 was 
awarded to appellee by the Motions Judge on March 2, 1959 (J.A. 21, 
22); this judgment (1943) further states that "nothing in said Decree shall 
relieve appellant from payment of arrears of alimony due in the 1941 
action (C.A. No. 12, 598) or for any contempt therein. Fifteen years 
later, appellee (J. A. 17) files her Motion to adjudicate defendant in con- 
tempt or in the alternative for a money judgment, claiming $6, 870. 00 
due in arrears; that the plaintiff (appellee) for the past nine years (prior 
to January 1958) has been overseas as a civilian employee of the United 
States Government; that prior thereto she has been unable to locate the 
defendant (appellant) who has managed to conceal himself and was unable 
to be served with or notified of court processes, indicating that the ap- 
pellant, since the granting of the divorce in this second action now on 
appeal could not be pursued for compliance of this Court Order (in the 
second case herein) because of her absence from the United States for 
nine years and because of her inability to discover where the appellant 
could be located prior to her leaving the States nine years prior thereto, 
but that on one of vacation trips to the United States in the latter part of 
1957 prior to filing (January 30, 1958) her Affidavit in support of Motion 
to Adjudicate defendant in contempt of the December 1943 Decree, she 
merely looked in the D. C. phone book after all that time and found his 
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name there and was thus able to have appellant served personally with 


that Motion and Affidavit by appointment of a Special Process Server 
(J.A. 19). Line 10 of said Affidavit (J.A. 18) in part inadvertently 
states as follows: 
"| . . that plaintiff for the past nine years has peor 

overseas as a civilian employee of the United States 

Government, and prior thereto was totally unable to 

locate defendant who apparently was absent and un-. 

heard of from the District of Columbia prior to the 

filing of the DIVORCE." 
The last word in this quotation, to wit: DIVORCE, is an incorrect word 
inadvertently inserted by appellee's counsel and by reason of excuseable 
neglect, not observed by appellee when signing the Affidavit. The cor- 
rect wording should have been made to read, ". . . prior to filing of 
this MOTION", rather than". . . prior to the filing of the DIVORCE. Wy 
This inadvertence and excuseable neglect is ascertained from the context 
in Judge Goldsborough's Findings of Fact. After a trial before that Judge, 
the relief requested was granted and directed appellant to provide sup- 
port for the infant child. Appellant's counsel has seized upon. ‘the mis- 
taken use of this word, and by this appeal claiming no jurisdiction over 
the appellant thereby, is asking judgment for $6, 870. 00 ne reversed. 
Appellant thereby attempts to collaterally attack the Decree in Civil 
Action No. 19, 842, and adds to that attack the assertion that appellee 
waited 14 years without legal excuse for such delay to seek a contempt 
adjudication despite the added fact that there was no valid service of 
process to obtain personal judgment for alimony, and that there was cOo- 
habitation less than two years prior to the filing of this suit for absolute 
divorce, none of which is apparent on the record, inasmuch as the 
appellant has failed to produce a transcript of the trial before Judge 
Goldsborough which would support such statements. The pleadings 
themselves do not constitute evidence; by the same token the appellant 
appears to be asking on appeal to void the divorce granted in the second 
case here on appeal on the ground that in the first case paragraph 10 
(No. 12, 598) (J. A. 6) appellee states in her complaint through her next 
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friend that she reunited with the appellant for one night in a cabin in 
Maryland on the pretext of the appellant taking her back, although in the 
same complaint (J. A. 6) paragraph 8, the desertion date is stated to be 
May 11, 1941, the second case having been filed May 26, 1943. In the 
second case, on appeal, the appellee as aforesaid obtained her divorce 
on the findings of fact, despite the fact that she stated in her complaint 
that she lived with the appellant for one night in a cabin, which is in 
effect a collateral attack on Judge Goldsborough's judgment; although 
there is nothing in the record except the statement of the appellant in the 
pleadings that the appellee knew he was not a resident of the District of 
Columbia, but was a resident of the State of Washington, this is in effect 
in evidence and merely, if anything, 2 self-serving statement which 
does not have to be controverted; the appellant's allegations (J.A. 4) 
that he had no knowledge of the whereabouts of the plaintiff, or of their 
child, since prior to the filing of the second action in May 26, 1943, is 
of no moment, since he has failed to provide support for the child and 

if the appellant were intent upon so doing, he could have contacted either 
one of the four attorneys of record for the appellee or the appellee's 
next friend who has lived continuously in the District of Columbia for the 
past twenty years. Appellant, therefore, attempts to turn his omissions 
to locate his wife and child into concealment on the part of the appellee; 
the jurisdiction of the trial court in both cases and the findings on the 
testimony of the evidence placed therein are undisputed since 1943; the 
appellant imputes knowledge of lack of jurisdiction and lack of residence 
of the appellant within the District of Columbia without placing the tran- 
script thereof to support his statements (J. A. 4 and 5); the appellant 
further takes exception to the fact that the appellee has not elected to 


enforce the order for support in the first case while doing so affirma- 


tively in the second case as late as January 1958 (J.A. 5). This, of 


course, is irrelevant to any issue in the instant case, as are the several 
allegations of the appellant not supported by the record. 


STATEMENT OF POINTS 


1. The 1958 money judgment entered by the Trial Court in favor 
of the appellee and against the appellant is not a final judgment, and 
therefore not within the jurisdiction of the Appellate Court. | 


2. The 1943 judgment of absolute divorce and award of custody 
of alimony in favor of the appellee, entered December 14, 1943, and 
the findings of fact therein adjudicated was duly made after a trial on 
the merits. Appellant has made no showing and has produced | no record, 
disclosing where such judgment of absolute divorce and award of alimony 


was improper, void or fraudulent. 


3. The Trial Court's 1958 entry of money judgment was ee 
entered in view of the failure of the appellant to properly attack such 
judgment at its source, and that the delay occasioned by the appellee is 
not objectionable, by reason of the fact that the appellee's delay does 
not destroy the husband's obligation to obey the Court Order and the 


appellee's wife is not required to search diligently or make demand 


promptly for payment. 


SUMMARY OF ARGUMENT 


1. Allowance of appeal depends upon the jurisdiction in the 
Appellate Court to receive the same based upon a final judgment. This 
appeal is based upon the granting of a motion for money judgment in 
1958, but relates back to a judgment of absolute divorce and mainten- 
ance awarded December 14, 1943. Appellant cannot be expected to 
receive the benefits of the Appellate Court by a collateral attack on a 
previously entered judgment, based upon a trial on the merits, which 
is in effect res judicata. | 


2. Appellant has failed to submit to this Court any factual matters 
which would apprise the Appellate Court of the reasons set forth by the 
appellant as grounds for error. Where the record is bare of pertinent 
matter, the Court of Appeals will not disturb the findings oe the Trial Court. 


ARGUMENT 
I. 

This appeal contravenes the basic law by seeking to obtain a revers- 
al of an award of a money judgment in the amount of $6, 870. 00 entered 
against appellant in 1958 on appellee's Motion for adjudication for con- 
tempt whereby appellant attacks the validity of a 1943 decree of divorce 
and award of alimony and the findings of fact thereon based upon a trial 
on the merits, for that there are no errors of law apparent on the face 
of the 1958 proceeding. Thus appellant relies upon alleged fraud or void 
decree arising out of PLEADINGS going pack to 1943 to support his 1958 
Memorandum in opposition to appellee's Motion for Adjudication in Con- 
tempt and for money judgment (J. A. 20). The imperfections alleged by 
appellant in the 1943 proceedings (no personal service upon appellant, 
one night's cohabitation between the parties hereto between years 1942 
and 1943 as a bar to the two-year desertion period, failure to controvert 
appellant's non-residence in 1943 and absence of minor child from the 
jurisdiction of this Court) are facts interjected by the appellant based 


upon no real showing on the record now on appeal. The appellant has 


failed and omitted, obviously by choice, to obtain transcript of the al- 
leged controversial 1943 proceedings and resultant decree of absolute 
divorce and award of alimony, and therefore gives this Court no record 
(except appellant's own words ) to review the matter. Every reasonable 
assumption was required to be indulged in favor of the District Court's 
decree (in 1943) and in support of that Court's exercise of discretion. 
Fraser v. Doing, 76 U.S. App. D. C. 111. Asa result of this assump- 
tion and discretion, the Motions Court correctly awarded appellee judg- 
ment of $6, 870. 00. 


Issues on appeal should be confined to those which were duly pre- 
sented at trial. Schaffv. Claxton, 144 F. 2d 532. Where the appellant 
failed in 1958 to bring to the Appellate Court any record of evidence dis- 
closing the proof that the 1943 decree was void, it must be assumed that 
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the trial judge in 1943 found sufficient evidence to support his findings 

and the decree resulting therefrom and in the absence of evidence show- 
ing the findings to be clearly erroneous, the Appellate Court must affirm 
Keneipp v. U.S. 127 Atl. 2nd 841. At the hearing on the Motion to Adjudi- 
cate in Contempt, appellee produced no evidence, no record, no testimony, 
no competent factual matter (except that which his attorney verbally volun- 
teered) to support his contention that the 1943 judgment was void, and 
under the assumption that he had "proved" the decree e 1943 to be void, 

he continued to urge the Trial Court that the Motion to Aajudicate, filed 

in 1958, resulting in a $6, 870.00 money judgment for alimony arrearages 
in favor of appellee should be denied. A reference to the 1943 case and 
decree resulting therefrom (J. A. 16) spells out specifically findings of 
fact and conclusions of law in express terms as follows: | 


"Personal service of process was made on the defendant by leaving 
copy of summons and complaint at his usual place of abode as per return 
of the U.S. Marshal." (Asa matter of fact, the 1943 usual place of 
abode, 503 Longfellow Street, N.W., and the address of the 1958 attorney 
for Appellee (William J. Howder, Bee) is the same place where 
appellee was Personally served in the 1941 Separate Maintenance action 
(J.A. 4) between the same parties. (J.A. 3, and the Blue Front Cover of 
Appellant's Brief). The findings of fact also spell out that "Plaintiff 
(appellee) has proven the allegations of the complaint alleging desertion 
for more than two years prior to the filing of the action" and "That plain- 
tiff (appellee) be awarded absolute divorce and $10. 00 per week alimony. " 


The Court of Appeals cannot decide appeals on the basis of facts 
stated in Briefs unless such facts also appear in records brought up from 
the Trial Court. Stone v. District of Columbia, 127 Atl. 2nd 841, and 
Ellison v. U.S., 85 Atl. 2nd 917. It is incumbent on the party seeking 
reversal to furnish the Appellate Court with a record sufficient to permit 


it to pass on the alleged errors, Courembis v. Morfessis, 143 Atl. 2nd 517. 
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On factual issues, the Appellate Court's review is limited to deter- 
mining whether the evidence furnished substantial support for the Trial 
(Motions) Court's findings. Savage v. Grajek, 130 Atl. 2nd 589. The 
Motions Court herein found that following the Kephart Case, 89 App. D.C. 
373, also cited by appellant (Appellant's Brief, p. 9), the granting of 
appellee's Motion for Money Judgment was properly entered. Appellant 
husband attempts to shift his precarious position (failure to provide ali- 
mony in arrears from on or about May 1943 to January 30, 1958 (J. A. 17)) 
upon the appellee by stating that appellee kept the child beyond the juris- 
diction of this Court. Appellant made no showing on the record as to 
what efforts he made or how he attempted to locate the appellee and the 
child which had meantime grown up and, at the time of this hearing in the 
Motions Court, was a sophomore at Colorado University. Appellant, had 
he so desired, could have contacted the next friend, Bertha E. Farley 
(J.A. 4, 11), or any of appellee's four attorneys of record, all of whom 
are and have been for the past 15 years since the beginning of appellant's 
default, listed in the phone book if he had a bona fide interest in seeing 
his son. Appellant having in the meantime remarried and obviously not 
desiring to kick a sleeping dog, in reality made no attempt, nor had he 
the slightest interest in the welfare of his son, fearful he would be called 
to task about the money arrearages which he (appellant) claimed he mew 
nothing about on his contention that he received neither copy of summons 
nor complaint in 1943, which was the year this matter on appeal was 
originally initiated and litigated in an uncontested action. Appellant's 


interest in seeing his son was commensurate with his willingness to pay 


the alimony that had been piling up year after year. Appellant's ground 
for reversal from the final judgment of the Motions Judge of the United 
States District Court for the District of Columbia, entered March 2, 

1959 (J.A. 21), granting appellee's motion for judgment for alimony 
arrearages, is not appealable since it is doubtful that this money judg- 
ment is a final judgment pursuant to Section 17-101, D.C. Code 1940. 

The only statements in support of his appeal are paper writings (pleadings 
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which are not evidence). Pursuant said jurisdictional requirements 
that the money judgment is not appealable, opposition is further made 
that it is not in the interest of justice to allow such an appeal. Further- 
more, the appeal from a judgment of this nature is merely interlocutory 
since the possession of property is neither parted with, nor effected 
thereby. Heller v. Edwards, 82 WLR 664, Jacobsen v. Jacobsen, 75 
U.S. App. D.C. 223. , 


The judgment of absolute divorce and award of custody and alimony 
in favor of the appellee, pursuant the District Court Judgment, dated 
December 14, 1943, was properly awarded after a trial on the merits, 
and Appellant makes no showing and has produced no record disclosing 
where such judgment of absolute divorce and award of alimony was defec- 
tive, void or fraudulent. On such state of the record, appellant has no 
standing in an Appellate Court. | 


The Trial Court's entry of money judgment was properly entered 
in favor of appellee by virtue of the failure of the appellant to properly 
attack such judgment at its source, and that the delay occasioned by the 
appellee in pursuing the default to judgment is not objectionable, by 
reason of the fact that the appellee's delay does not destroy the husband's 
obligation to obey the Court Order and the appellee's wife is not required 


to search diligently or make demand promptly for payment. Kephart Vv. 


Kephart, 89 App. D.C. 373. 


Il. 

Allowance of appeal depends upon jurisdiction in the Appellate 
Court to receive the same based upon a final judgment. This appeal is 
based upon the granting of a motion for money judgment in a 1958 pro- 
ceedings on a Motion relating back to a decree of absolute divorce award- 
ing alimony and maintenance for minor child, dated December 14, 1943. 


Every appellant has the burden to affirmatively allege error. 
Goldstein v. Kennedy, 134 Atl. 2nd 580. The appellant in this case, other 
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than the several pleadings lodged in this case 15 years apart, has presented 
no testimony or evidence of an affirmative nature to support his appeal. 
Pleadings do not constitute evidence. 


It is well settled that only a claimed right is appealable, Barnard 


eae 


vy. Schneider, 100 U.S. App. D.C. 152. The ruling of the Motions Court 
in the instant appeal, granting judgment is not a claimed right, but 


merely an ingredient of the appellee's cause of action. 


While there is no time limit with respect to obtaining relief from a 
void judgment, Tate v. Kelly, 129 Atl. 2nd 855, the appellant herein has 
failed to either prove that there is a void judgment nor has he affirmatively 
shown how the void judgment came about. The appellant claims that the 
appellee is guilty of laches in waiting 15 years to file her motion. This 
fails to take into consideration the 9 years that the appellee was overseas 
earning money aS 2 civilian employee of the United States Government to 
support the chiid and herself and to send the child through college. This 
also fails to take into consideration the lack of opportunity to locate the 
ex-husband who had in fact concealed himself. See Kephart v. Kephart, 
89 App. D.C. 373. Furthermore, laches is an equitable doctrine and 
its applicability is dependent upon the circumstances of each case. Mere 
lapse of time does not constitute laches. Further, if the party interpos- 
ing the defense of laches substantially contributes to the delay, he is 
precluded from taking advantage of the defense. Evans v. U.S. Fidelity 


& Guaranty Co., 127 Atl. 2nd 842. 


The appellant in this case, by seeking reversal of a 1958 entry of 
judgment for alimony arrearages founded upon default in payment of a 
1943 award of alimony, has elected to attack collaterally the 1943 Decree 
out of which the judgment springs, since his only recourse to reopen the 
1943 judgment was by an appropriate motion. Since the 1943 decree is 
on its face a matter of record in a court of General Jurisdiction, such 
jurisdiction over the cause of the parties is to be presumed unless dis- 
proved by the record itself. Drinkwater v. Drinkwater, 111 Fed. Supp. 
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559. In the instant case on appeal, the appellant does not submit pertin- 
ent records of the 1943 judgment, based upon an uncontested diyorce 
action awarding alimony. It is well settled that findings of fact supported 
by substantial evidence cannot be disturbed or appealed, O'Brien v. 
Hysam, 114 Atl. 2nd 647. The findings of the Trial Judge in 1943 are 
presumably supported by substantial evidence. The appellant has failed 
to refute the presentation of such 1943 proceedings, but merely attempts 
to persuade the Motions Court in 1958 to declare invalid the 1943 judg- 
ment, because to do so would, in effect, result ina removal of| the judg- 
ment awarded by the Motions Court in 1958 against the appellant. 


Something more than mere error in construing thefacts or the law 
must be shown to divest a judgment of its force and effectiveness. Appel- 
lant apparently contends that lack of jurisdiction of the Court in the 1943 
proceedings can be attacked after the passing of some years where the 
Court had no jurisdiction in the first place. But the appellant has failed 
to open up the 1943 judgment in any way whatsoever, or to make a sub- 
stantial showing of any kind that the Court in 1943 had no jurisdiction in 
the first place. The appellant has failed by all standards to disclose 
where and how the Trial Judge in 1943 was without power to adjudicate 
rights in personam against the appellant. The Court in 1943 heard the 
testimony, saw the witnesses, and the documentary evidence, and found 
as a fact that personal service of process was made on the defendant in 
the manner and form prescribed by the code sufficient to satisfy the 
Trial Court. Appointed counsel for the appellant in the same 1943 pro- 
ceedings (J.A. 15) states that he learned from appellant's mother upon 
whom such papers were served at appellant's usual place of abode, that 
his initiating letter of inquiry to this appellant mailed to 503 Longfellow 
Street, N. W., was received by her at the aforesaid address and was 
being forwarded by the mother to the defendant (J.A. 15). These entries 
in the file of the case and the testimony adduced therein by and on behalf 


of appellee satisfied the requirement of service of process upon the 
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appellant to the extent that the copy of Summons and Complaint were left 
at the usual place of abode where appellant resided when he was served 
personally in the 1941 case, No. 12,685, an action between the same 
parties in the alternative for limited divorce (J.A. 7) (later withdrawn), 
and separate maintenance, wherein it was called to appellant's attention 
that his wife was suing him for divorce and alimony. 


A test of finality upon which an appeal can be based is whether the 
award is one which disposes of the whole case, leaving nothing for the 
Court to do except execute the judgment which it has rendered. The 
money judgment rendered by the Motions Court in 1958 is not final for 
the reason that the appellant would still have to make a direct attack 
upon the 1943 divorce decree. Meanwhile, the judgment of the Motions 
Court is open and inconclusive and, therefore, not appealable. The 
appellant attempts to seek relief from a decree of absolute divorce 
rendered in 1943, without reopening said judgment; such relief lies with- 
in the sound discretion of the Trial Judge, Mid Atl. Appliance, Inc. 

v. Potter, 106 Atl. 2nd 139. 


Irregularities in the proceedings of a Court of General Jurisdiction 


over jurisdiction of the parties can be corrected only by appellate pro- 
ceedings and are hot sufficient to invalidate the judgment when attacked 
collaterally, Willett v. Otterback, 20 D.C. 324, Merillat v. Hensey, 
34 App. D.C. 398, Thompson v. Thomas, 60 App. D.C. 118. 


If the appelant claims the judgment is void or fraudulent such a 
judgment must be attacked in a direct proceeding and not collaterally. 
Nelson v. Felsing, 32 App. D. C. 420. 


Appellant's memorandum (J. A. 20) fails (or willfully refuses) to 
state anything which would deny that his mother had forwarded suit 
papers to him in 1943. 
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CONCLUSION 


It is respectfully submitted that this appeal appears to be of a 


frivolous nature. There is no showing that the trial court erred in 
awarding appellee a money judgment based upon appellee's motion for 
alternative relief on a claim against appellant for alimony and child 
support. Therefore, appellee concludes that the civil award of money 
judgment should be affirmed. | 
Respectfully submitted, 


JOHN G. SAUL 


412 5th Street, N. W. 
Washington, D. C. 


Attorney for appellee 


